
RESOLUTION

NOW THEREFORE, the Council of the City of Los Angeles RESOLVES that:

PRESENTED BY:

SECONDED BY:

OCT 8 12023

WHEREAS, in accordance with LAAC section 8.27, et seq., the Mayor previously declared a state of local 
emergency due to the existence of a homeless crisis on December 12, 2022; and

WHEREAS, the City, despite having made significant progress, has seen an increase in the number of unhoused 
people, and has, at any given time, approximately 45,000 people experiencing homelessness Citywide; and

WHEREAS, the City’s housing supply is projected to be at least 40 percent below its annual housing 
production goals as established in the Housing Element approved by the State Department of Housing and 
Community Development, and reported in the City Planning Department’s quarterly Housing Production 
Report; and

WHEREAS, the concerns articulated in the recitals in the December 2022 declaration and the subsequent 
Council resolution ratifying the December 2022 declaration of local emergency concerning that homeless 
emergency remain true and are hereby incorporated by reference;

WHEREAS, the unhoused population in the City is greater than two times the total number of interim beds, as 
established in the annual Homeless Inventory Count submitted by the federal Department of Housing and Urban 
Development; and

. A local emergency regarding homelessness existed in the City of Los Angeles (City) within the meaning 
of Los Angeles Administrative Code (LAAC) section 8.33, et seq., at the time of the Mayor’s July 7, 
2023, Declaration of Local Emergency, and the City Council reaffirms that the local emergency did exist 
in the City at that time and because the local emergency continues to exist within the City, within the 
meaning of LAAC section 8.33, et seq., there is a need to renew the declaration of local emergency, 
which the City Council hereby ratifies and continues through 90 days from the adoption of this 
Resolution; and

WHEREAS, on July 7, 2023, the Mayor declared a state of local emergency concerning persons experiencing 
homelessness in the City of Los Angeles, noting in her declaration that despite significant progress, the City still 
faces a critical shortage of local affordable housing and that the number of unhoused and unsheltered people 
remains far too high; and

2. The Mayor shall continue to be empowered to respond to the local emergency as granted in LAAC 
section 8.33; and

3. The City Clerk is hereby instructed to forward copies of this Resolution to the Governor of the State of 
California, the Director of the Office of Emergency Services of the State of California, the Los Angeles 
County Office of Emergency Management, and the Los Angeles County Board of Supervisors.

PAUL KREKORIAN
Councilmember, 2nd District
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EXHIBIT “C” 
 

LIFEARK, SPC 
STANDARD TERMS AND CONDITIONS 

 
These Standard Terms and Conditions (“Terms and Conditions”) are entered into by the undersigned 
buyer (“Buyer”) and LifeArk, SPC (“LifeArk”). In consideration of the premises and undertakings 
of LifeArk herein, it is hereby agreed as follows: 

 
1. Sales of Goods. Buyer may purchase from LifeArk and LifeArk may sell to Buyer from time to 

time certain goods and products (“goods”) pursuant to one or more purchase orders submitted 
by Buyer in writing, by email. Acceptance of any purchase order and sale of any goods to Buyer 
by LifeArk shall be conditioned upon (i) execution by Buyer of a Sales Confirmation in the form 
provided by LifeArk (a “Sales Confirmation”), and/or (ii) acceptance by LifeArk of Buyer 
Purchase Order, and (iii) Buyer’s assent to these Terms and Conditions which shall be 
automatically incorporated into, supplement and govern each Sales Confirmation or Purchase 
Order and the performance of LifeArk and Buyer thereunder. To the extent any terms set forth 
in a Sales Confirmation conflict with the Terms and Conditions, the conflicting terms set forth 
in the Sales Confirmation shall be controlling. Modifications by Buyer of any Sales Confirmation 
or any of these Terms and Conditions shall be without force and effect unless approved in writing 
by an authorized representative of LifeArk. 

 
2. Terms of Payment/Effect of Governmental Action. The purchase price for goods as set forth 

in a Sales Confirmation shall be, unless otherwise agreed in writing, (a) F.O.B. LifeArk’s facility 
in Madera, California or such other shipping point as LifeArk shall designate (“shipping point”), 
(b) exclusive of applicable federal, state and local taxes (including sales and use taxes), excises, 
duties and import fees, which Buyer shall pay or reimburse to LifeArk, and (c) exclusive of freight 
and delivery charges and insurance, all of which Buyer shall pay. Unless otherwise provided in 
the Sales Confirmation, Buyer’s payment for all goods, applicable taxes and transportation costs 
shall be net 25 days from the date of the applicable invoice (“invoice date”). All late payments 
shall bear interest at a rate equal to the lesser of one and one-half percent (1.5%) per month or 
the maximum rate allowed by law. Final payment will be due at the time of shipping or 30 days 
after final inspection is passed, whichever comes first. 

 
If after the issuance by LifeArk of a Sales Confirmation a Governmental Action (as herein 
defined) is issued or enacted, and the effect of such Governmental Action is to require that the 
applicable goods include additional equipment or comply with new standards, the direct costs 
associated with conforming the goods to the requirements of the Governmental Action will be 
added to the applicable invoice and paid by Buyer. As used herein, the term “Governmental 
Action” means any order, decree, directive, law or regulation promulgated, issued or enacted by 
any legislative body or agency having jurisdiction, that pertains to the manufacture, operation or 
sale of any goods. 

 
LifeArk’s acceptance of purchase orders and shipment of goods pursuant thereto shall at all times 
be subject to LifeArk’s approval of Buyer’s credit. Buyer agrees that it shall provide to LifeArk 
from time to time any and all financial information, which LifeArk reasonably requests to 
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establish and maintain LifeArk’s credit approval. Notwithstanding anything in any agreement 
between the parties to the contrary, LifeArk reserves the right to (a) change Buyer’s credit 
authorization or require different credit terms (any such change in payment terms will be based 
upon the standard credit underwriting criteria then in effect at LifeArk), (b) require Buyer to 
provide security or credit enhancements acceptable to LifeArk and/or (c) require payment in 
advance as a condition of accepting purchase orders or completing shipments of goods pursuant 
to accepted purchase orders. LifeArk shall use commercially reasonable efforts to provide Buyer 
with as much advance notice as practicable of any change in payment terms. 

 
3. Price Escalation. In the event of a product or material cost increase or imposition of additional 

costs, such as adherence to prevailing wage requirements, an escalation request will be submitted 
in writing to the Buyer for review on a case by case basis. This measure is not intended to allow 
any increase in profit margin, but is solely intended to allow compensation for actual cost 
increases directly related to bid items. 

 
4. Shipment. Delivery of goods under a Sales Confirmation shall be F.O.B. shipping point. LifeArk 

will make arrangements to ship the goods by common or contract carrier, with Buyer as the 
consignee, to such destination. LifeArk will make a good faith effort to honor Buyer’s shipping 
instructions and ship goods on or before any stated shipping date; however, such shipping date 
is an estimate only and LifeArk shall not be liable for any delays in shipment and a delay in 
shipment shall not relieve Buyer of its obligation to accept the goods. Buyer agrees that it shall 
be Buyer’s responsibility to ensure that the carrier delivering goods to Buyer has adequate 
insurance in full force and effect to cover any and all loss or damage to any goods, which may 
result from delivery or transport of the goods. Risk of loss and damage to goods shall pass to 
Buyer upon delivery of the goods by LifeArk to the carrier at the shipping point. Claims for any 
goods lost or damaged during shipment shall be filed by Buyer directly with the carrier, and Buyer 
is advised to note loss or damage to goods on the freight bill when signing for receipt. 

 
5. Storage. If the Buyer is not ready to accept the delivery of ordered products within 30 days of 

the delivery date as originally indicated by the Buyer, then, at LifeArk's option, LifeArk may store 
the finished containers and a monthly storage fee will apply. The amount of this fee will be 
determined by LifeArk based on the size and number of ordered products to be stored, and 
Buyer agrees to pay such fee. If at any time LifeArk determines that it cannot store the finished 
ordered products, LifeArk shall give Buyer fifteen (15) days written notice that the Buyer must 
accept delivery of the ordered products, or make arrangements with LifeArk to have the ordered 
products shipped, at Buyer's expense, to another location for storage. 

 
6. Warranty. LifeArk provides the following warranty to Buyer for LifeArk modular units. LifeArk 

warrants to Buyer that all modular units shall be free from defects in material and workmanship 
for a period of 12 months from the date of shipment when properly maintained and used in 
normal service. The parties understand and acknowledge that this Warranty excludes the 
following: (a) parts, components or accessories manufactured by others (LifeArk hereby assigns 
to Buyer any warranties in favor of LifeArk with respect to any such parts, components or 
accessories that are incorporated into any modular units purchased by the Buyer and which may 
be legally assigned by LifeArk); (b) parts that are not defective at time of delivery but which 
become defective by virtue of usage, including but not limited to normal wear, tear, and 
replacement; (c) normal maintenance; (d) products or parts that have been repaired or altered by 
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anyone other than LifeArk’s service representatives; and (e) damage due to improper installation, 
installation of the modular units in an unsuitable application, damage due to misuse, negligence, 
mishandling, accident, mechanical abuse, or other casualty not caused by a manufacturing defect. 
Proper anchoring of the modular units to the Buyer-provided level concrete pad and connection 
to utilities are responsibilities of LifeArk. THE FOREGOING WARRANTY IS INTENDED 
SOLELY FOR THE BENEFIT OF BUYER AND IS NON-ASSIGNABLE AND NON-
TRANSFERABLE, INCLUDING TO ANY SUBSEQUENT PURCHASERS, LESSEES, OR 
OTHER PARTY WHO OBTAINS THE MODULAR UNITS AND PARTS FROM BUYER 
OR ANY SUBSEQUENT PURCHASER. LIFEARK SPECIFICALLY DISCLAIMS ALL 
OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED 
TO, ANY IMPLIED WARRANT OF MERCHANTABILITY, ANY IMPLIED WARRANTY 
OF FITNESS FOR A PARTICULAR PURPOSE, AND ANY WARRANTY OF TITLE AND 
AGAINST INFRINGEMENT. 

 
7. BUYER’S REMEDIES. In the event that LifeArk breaches any warranty or other material 

provision of these Terms and Conditions, any Sales Confirmation or any other agreement 
respecting the purchase or sale of goods from LifeArk (collectively, “Agreement”), and such 
breach is not cured within thirty (30) days of Buyer's written notice specifying the nature of the 
breach, Buyer’s exclusive remedy shall be the repair or replacement at LifeArk’s option, of any 
defective goods. Under no circumstances shall LifeArk be liable for any reimbursement of labor 
costs incurred by the Buyer whether as a result of warranty under Section 4 herein or 
circumstances shall the liability of LifeArk whether in contract, tort, and warranty or otherwise 
exceed the purchase price of the goods. Buyer must notify LifeArk in writing of any claim 
regarding defective or nonconforming goods (a) within ten (10) days after receipt of the goods 
with respect to any claim not covered by the warranty set forth in Section 4 herein, or (b) within 
ten (10) days after a defect is or should have been discovered with respect to any claim covered 
by such warranty. If Buyer fails to notify LifeArk timely of a claim, the goods shall be deemed 
accepted by Buyer without objection and any such claim by Buyer shall be waived. Buyer 
acknowledges and agrees that it will not assert a right of offset or recoupment against LifeArk or 
any affiliate thereof or its directors, officers or employees, or any affiliate thereof with respect to 
any future, present or prior sales transactions involving any new or used goods or any other 
obligation of LifeArk to Buyer. 

 
The rights and remedies provided to Buyer herein shall be the SOLE and EXCLUSIVE rights 
and remedies of Buyer and Buyer hereby waives all other rights and remedies provided by 
applicable law or equity, including without limitation, INDIRECT, incidental, consequential, 
liquidated, punitive or any other damages. LIFEARK SHALL NOT BE LIABLE TO BUYER 
FOR ANY LOST PROFITS, ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, 
SPECIAL, OR SIMILAR DAMAGES (INCLUDING LOSS OF CARGO, LOSS OF OTHER 
PROPERTY OR EQUIPMENT, LOSS OF PROFITS OR REVENUES, COST OF CAPITAL, 
COST OF BUSINESS INTERRUPTION, OR ANY OTHER DAMAGES), OR ANY 
CLAIMS OR DEMANDS BROUGHT BY OR AGAINST BUYER, HOWEVER CAUSED 
AND UNDER ANY THEORY OF LIABILITY, INCLUDING, WITHOUT LIMITATION, 
LIFEARK'S NEGLIGENCE, BREACH OF CONTRACT, OR BREACH OF WARRANTY. 
LIFEARK SHALL HAVE NO OBLIGATION TO REPLACE OR REPAIR ANY GOODS 
WHICH ARE LOST OR STOLEN OR DESTROYED OR DAMAGED BY FIRE OR ANY 
OTHER PERIL. IN NO EVENT SHALL LIFEARK'S AGGREGATE LIABILITY TO 
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BUYER ARISING OUT OF, RELATED TO OR IN CONNECTION WITH THE SALE OF 
ANY GOODS UNDER THIS AGREEMENT EXCEED THE AMOUNT PAID TO 
LIFEARK BY BUYER FOR SUCH GOODS. ANY ACTION AGAINST LIFEARK MUST 
BE BROUGHT WITHIN EIGHTEEN (18) MONTHS AFTER THE CAUSE OF ACTION 
ACCRUES. THE EXCLUSION OF INDIRECT, INCIDENTAL, CONSEQUENTIAL, 
LIQUIDATED, PUNITIVE, AND OTHER DAMAGES IS INDEPENDENT OF AND 
SHALL SURVIVE ANY FAILURE OF THE ESSENTIAL PURPOSE OF ANY LIMITED 
REMEDY. 

 
8. LifeArk’s Remedies. In the event of a default by Buyer, or if LifeArk reasonably deems itself 

insecure, LifeArk may suspend all performance until all delinquencies and defaults are cured and 
adequate assurances of performance by Buyer are given to LifeArk. In the event that Buyer fails 
to cure any default or delinquency within thirty (30) days of LifeArk's written notice to Buyer 
thereof, LifeArk may terminate this Agreement without further obligation to Buyer or right of 
refund. BUYER SHALL BE LIABLE TO LIFEARK FOR AND SHALL PAY TO LIFEARK 
ALL COSTS AND EXPENSES, INCLUDING REASONABLE ATTORNEYS' FEES, 
INCURRED BY LIFEARK TO COLLECT THE PURCHASE PRICE FROM BUYER OR 
OTHERWISE TO ENFORCE THIS AGREEMENT IN THE EVENT OF BUYER'S 
BREACH. In the event of a default by Buyer, LifeArk shall have all remedies available under 
applicable law and in equity. 

 
9. Indemnification. Buyer shall hold harmless, defend and indemnify LifeArk, its principals, 

corporate affiliates and any employees or agents thereof (collectively "LifeArk Indemnified 
Party"), against all liability to third parties (other than liability solely the fault of the LifeArk 
Indemnified Party) from any and all claims, including but not limited to claims for violations of 
any statute or regulation, for personal injury, property damage, patent infringement or 
appropriation of proprietary technology arising out of any equipment, materials, designs or 
specifications furnished by Buyer. 

 
 LifeArk shall hold harmless, defend and indemnify Buyer, its principals, corporate affiliates and 

any employees or agents thereof (collectively "Buyer Indemnified Party"), against all liability to 
third parties (other than liability solely the fault of the Buyer Indemnified Party) from any and all 
claims, including but not limited to claims for violations of any statute or regulation, for personal 
injury, property damage, patent infringement or appropriation of proprietary technology arising 
out of any equipment, materials, designs or specifications furnished by LifeArk. 

 
10. Waiver/Severability. Failure by LifeArk to insist upon strict compliance with any of the terms 

or conditions of any Agreement (including, without limitation, these Terms and Conditions) shall 
not be deemed a waiver of such terms or conditions, nor shall any waiver or relinquishment of 
any right or power hereunder at anyone or more times be deemed a waiver or relinquishment of 
such right or power at any other time or times. In case anyone or more of the provisions 
contained in any Agreement shall be invalid, illegal or unenforceable in any respect, the validity, 
legality or enforceability of the remaining provisions contained therein shall not in any way be 
affected or impaired thereby. 

 
11. Governing Law. The laws of the State of California shall govern any Agreement in all aspects, 

including execution, interpretation, performance and enforcement, without regard to principles 

CPRA-05-GSD-SUPP-000030



5 Buyer’s initial     

of conflicts of law. LIFEARK AND BUYER AGREE THAT ALL ACTIONS OR 
PROCEEDINGS ARISING IN CONNECTION WITH ANY AGREEMENT, WHETHER 
BASED UPON CONTRACT OR OTHERWISE, SHALL BE TRIED AND LITIGATED 
ONLY IN THE STATE AND FEDERAL COURTS LOCATED IN THE STATE OF 
CALIFORNIA. 

 
12. Effective Date/Modification/Entire Agreement. These Terms and Conditions shall become 

effective upon execution hereof as to all existing, in-process and future transactions between 
Buyer and LifeArk. Except as provided for herein, no modification, amendment, extension or 
alleged waiver of these Terms and Conditions or any Sales Confirmation will be binding on either 
party unless in writing and signed by the party sought to be bound. THESE TERMS AND 
CONDITIONS, TOGETHER WITH ANY APPLICABLE SALES CONFIRMATION, 
CONSTITUTE THE FINAL WRITTEN EXPRESSION OF THE PARTIES WITH 
RESPECT TO BUYER'S PURCHASE OF GOODS FROM LIFEARK, and this Agreement 
supersedes and replaces all prior agreements and understandings, written or oral. These Terms 
and Conditions shall be binding upon and shall inure to the benefit of LifeArk and Buyer and 
their respective successors, assigns and legal representatives. ANY AND ALL 
REPRESENTATIONS, PROMISES, WARRANTIES OR STATEMENTS MADE OR 
GIVEN TO BUYER THAT DIFFER IN ANY WAY FROM THE TERMS OF THESE 
TERMS AND CONDITIONS SHALL BE WITHOUT FORCE AND EFFECT. 

 
By signing below, Buyer expressly agrees to the terms above. 
 
IN WITNESS WHEREOF, these Terms and Conditions have been executed as of this 

  day of  , 20__. 

 
Signed by the BUYER 
 
 
_________________________ 
Name: 
Date:  
 
Signed by LIFEARK, SPC 
 
 
_________________________ 
Name: 
Date: 
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GENERAL SERVICES PROVIDER STANDARD AGREEMENT 
BY AND BETWEEN 

THE CITY OF ___________ 
AND 

_____________________  
FOR 

Furnish Shelter Modular Housing Units  

THIS GENERAL SERVICES PROVIDER STANDARD AGREEMENT dated ______, 
2023 for reference purposes only (hereinafter the “Agreement”), is made and entered into by and 
between the City of __________, a municipal corporation and Charter city located in the County of 
_____________, State of California, hereinafter referred to as the “City”, and __________, a 
California corporation, hereinafter referred to as “Service Provider.” City and Service Provider are 
sometimes hereinafter referred to individually as a “Party” and collectively referred to as the 
“Parties.” 
 

RECITALS: 
 

WHEREAS, the City requires the manufacture of certain modular housing units (each, a 
“Module” or collectively, “Modules”) by Service Provider for use in the City’s ____________ 
project, which project will provide interim housing and related services to the City’s unhoused 
population (the “Project”); and 

 
WHEREAS, such Modules are to be installed on the Project Site (the “Site”) by an 

independent General Contractor engaged by the City; and 
 

WHEREAS, Service Provider is regularly engaged in the business of the off-site 
manufacture and fabrication of such Modules, and by virtue of its experience is qualified to provide 
the manufactured Modules required by the City; and 

 
WHEREAS, in light of the facts set forth above, the City desires to retain the services 

Service Provider to provide, on an independent contractor basis, the manufacture of said Modules 
as described above and further detailed in this Agreement. 

 
NOW THEREFORE, IN CONSIDERATION OF THE COVENANTS, CONDITIONS, AND 

PROMISES CONTAINED HEREIN AND FOR SUCH OTHER GOOD AND VALUABLE 
CONSIDERATION, RECEIPT OF WHICH IS HEREBY ACKNOWLEDGED, THE PARTIES 
HERETO AGREE AS FOLLOWS: 

 
Section 1. RECITALS 

 

The Recitals set forth above are true and correct and are hereby incorporated into this 
Agreement by this reference, including any defined terms, as though set forth fully herein. 
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Section 2. SCOPE OF SERVICES 
 

Service Provider shall provide to the City those services set forth in the Scope of Services, 
attached hereto as Exhibit “A” (of which Exhibit “A-1” is a also a part), and incorporated as part 
of this Agreement by this reference. 

 
Section 3. COMPENSATION 

 

The City shall pay a total amount not to exceed ________________________ DOLLARS 
(_____________) for the services to be rendered by Service Provider pursuant to this 
Agreement, subject to the provisions of Section 4 hereof.  

 
Section 4. FEE SCHEDULE 

 

4.1 The City shall pay Service Provider as provided in the Fee Schedule, attached 
hereto as Exhibit “B” and incorporated as part of this Agreement by this reference. The initial 
deposit payment shall be paid by the City within ten (10) working days from the date of 
execution of this Agreement. The provisions of Exhibit “B” notwithstanding, in order to receive 
such payments, Service Provider shall be required to submit to City monthly reports with 
milestones detailing all services performed, the progress being made on the manufacture of the 
Modules, and such other information as the City shall require. Provided that services have been 
satisfactorily rendered, invoices shall be paid by the City approximately thirty (30) working days 
following receipt of Service Provider’s invoice. 

 
4.2 Any increased costs which result from failure of City to timely provide information 

or perform its obligations under this Agreement, or any changes made to the design, configuration 
or fit-out of the Modules after Service Provider’s execution of this Agreement shall result in an 
increase to the compensation due Service Provider under this Agreement. In the monthly reports 
required under Section 4.1, Service Provider will notify City of the reason why such extra costs 
are or will be incurred and the actual or currently estimated amount thereof and shall invoice City 
on account of such costs on the next invoice issued pursuant to this Agreement. City shall pay 
such invoice, inclusive of the extra costs in accordance with Section 4.1, above. 

 
4.3 All Modules will be delivered to City, or its designated representative, FOB at 

Service Provider’s factory and shall be loaded by Service Provider’s personnel onto transportation 
provided by City (“Delivery”). Risk of loss and title to each module shall transfer to City at the 
time of Delivery. 

 
Section 5. HOMEKEY PROGRAM REQUIREMENTS. 

 

a. Service Provider has been advised and acknowledges that the Project is being funded 
with Homekey Program Grant Funding (the “Program”). 

 
b. In the performance of this Agreement, Service Provider agrees to comply with all 
applicable requirements of said Program, including, but not limited to, the following: 

 
(1) Title VI of the Civil Rights Act of 1964, which prohibits recipients of federal 

financial assistance from excluding from a program or activity, denying benefits of, or otherwise 
discriminating against a person on the basis of race, color, or national origin (42 U.S.C. § 2000d 
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et seq.), as implemented by the U.S. Department of the Treasury’s Title VI regulations, 31 CFR 
Part 22, which are herein incorporated by reference and made a part of this Agreement. Title VI 
also includes protection to persons with “Limited English Proficiency” in any program or activity 
receiving federal financial assistance, 42 U.S.C. § 2000d et seq., as implemented by the U.S. 
Department of the Treasury’s Title VI regulations, 31 CFR Part 22, and herein incorporated by 
reference and made a part of this Agreement. 

 
(2) The Fair Housing Act, Title VIII of the Civil Rights Act of 1968 (42 U.S.C. § 

3601 et seq.); Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. § 794); the 
Age Discrimination Act of 1975, as amended (42 U.S.C. § 6101 et seq.); and Title II of the 
Americans with Disabilities Act of 1990, as amended (42 U.S.C. § 12101 et seq.). 

 
(3) State of California Prevailing Wage Law requirements (Labor Code §§ 

1720 - 1861 and the regulations in Title 8 of the California Code of Regulations (8 CCR §16000 et 
seq.) to the extent deemed applicable. 

 
(4) During the performance of this Agreement, Service Provider and any of its 

subcontractors shall not deny the Agreement’s benefits to any person on the basis of race, 
religious creed, color, national origin, ancestry, physical disability, mental disability, medical 
condition, genetic information, marital status, sex, gender, gender identity, gender expression, 
age, sexual orientation, or military and veteran status, nor shall they discriminate unlawfully 
against any employee or applicant for employment because of race, religious creed, color, 
national origin, ancestry, physical disability, mental disability, medical condition, genetic 
information, marital status, sex, gender, gender identity, gender expression, age, sexual 
orientation, or military and veteran status. Service Provider shall insure that the evaluation and 
treatment of employees and applicants for employment are free of such discrimination. Service 
Provider and its subcontractors shall comply with the provisions of the Fair Employment and 
Housing Act (Gov. Code §12900 et seq.), the regulations promulgated thereunder (Cal. Code 
Regs., tit. 2, §11000 et seq.), the provisions of Article 9.5, Chapter 1, Part 1, Division 3, Title 2 of 
the Government Code (Gov. Code §§11135-11139.5), and the regulations or standards adopted 
by the California Department of Housing and Community Development (the awarding State 
agency) to implement such article. Service Provider shall permit access by representatives of the 
Department of Fair Employment and Housing and the awarding State agency upon reasonable 
notice at any time during the normal business hours, but in no case less than 24 hours’ notice, to 
such of its books, records, accounts, and all other sources of information and its facilities as said 
Department or Agency shall require to ascertain compliance with this clause. Contractor and its 
subcontractors shall give written notice of their obligations under this clause to labor organizations 
with which they have a collective bargaining or other agreement. (See Cal. Code Regs., tit. 2, 
§11105.). 

 
(5) Service Provider shall comply with all applicable provisions of 2 CFR Part 

200, including Appendix II of 2 CFR Part 200 (subdivisions (A) through (L) inclusive, which are 
incorporated herein by this reference). Service Provider shall not be not debarred, suspended, 
or otherwise on the excluded list of vendors located at www.sam.gov. 

 

(6) It is unlawful for any person engaged in business within this state to sell or 
use any article or product as a “loss leader” as defined in Section 17030 of the Business and 
Professions Code. 
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Section 6. TERM OF AGREEMENT 
 

This Agreement shall be for a term of approximately One (1) year, commencing on 
_____, 2023 (the “Commencement Date”) and terminating on _____, 2024 (the “Termination 
Date”) (the “Term”), unless terminated earlier pursuant to Section 21 of this Agreement. From and 
after the Termination Date, and upon subsequent agreement by the Parties, this Agreement 
may continue on a month-to-month basis until terminated pursuant to Section 21 below. The 
foregoing stated Term notwithstanding, Service Provider acknowledges and agrees that all 
Modules required under this Agreement shall be manufactured no later than _________, 
2023, provided that this Agreement is executed no later than __________, 2023. 

 
 

Section 7. INDEPENDENT CONTRACTOR STATUS 
 

Service Provider shall at all times during the Term of this Agreement, or any extension 
thereof, perform the services described in this Agreement as an independent contractor. 

 
Section 8. REPRESENTATIONS AND ACKNOWLEDGMENTS 

REGARDING INDEPENDENT CONTRACTOR STATUS OF 
SERVICE PROVIDER 

 
a. Service Provider represents and acknowledges the following: 

 
(1) The City is not required to provide any training or legal counsel to Service 

Provider or its employees in order for Service Provider to perform the services described in this 
Agreement. 

(2) Performance of the services described in this Agreement do not have to be 
integrated into the daily business operations of the City. 

 
(3) The services described in this Agreement can be performed without the 

use of City equipment, materials, tools, or facilities, unless otherwise provided under a separate 
agreement. 

(4) Nothing in this Agreement shall be interpreted to imply that the City must 
maintain any contractual relationship with Service Provider on a continuing basis after termination 
of this Agreement. 

 
(5) The City will not be requested or demanded to assume any liability for the 

direct payment of any salary, wage, or other such compensation to any person employed by 
Service Provider to perform the services described in this Agreement. 

 
(6) Service Provider shall not at any time or in any manner represent that it or 

any of its officers, employees, or agents are employees of the City. 
 

b. The City represents and acknowledges the following: 
 

(1) Service Provider is solely responsible for determining who, under the 
supervision or direction of Service Provider, will perform the services set forth in this Agreement. 

 
(2) The City will not hire, supervise, or pay any employees or assistants 

working for Service Provider pursuant to this Agreement. Nothing contained in this Agreement 
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shall prevent the City from hiring Service Provider’s employees or assistants after termination of 
this Agreement. 

 
(3) Nothing in this Agreement shall be interpreted to imply that Service 

Provider must maintain any contractual relationship with the City on a continuing basis after 
termination of this Agreement. 

 
(4) It is the sole responsibility of Service Provider to set the hours in which 

Service Provider performs or plans to perform the services set forth in this Agreement. 
 

(5) Service Provider is not required to devote full time to the business 
operations of the City in order to perform the services set forth in this Agreement. 

 
(6) Service Provider is not required to perform the services set forth in this 

Agreement at City Hall or on City-owned property. 
 

(7) Nothing in this Agreement shall be interpreted to preclude Service Provider 
from working for other persons or firms, provided that such work does not create a conflict of 
interest. 

 
Section 9. NOT AGENT OF THE CITY 

 

a. Nothing contained in this Agreement shall be deemed, construed, or represented 
by the City or Service Provider or by any third person to create the relationship of principal and 
agent. 

 
b. Service Provider shall have no authority, express or implied, to act on behalf of the 

City in any capacity whatsoever as an agent, nor shall Service Provider have any authority, 
express or implied, to bind the City to any obligation whatsoever. 

 
Section 10. LICENSES AND PERMITS 

 

Service Provider represents that it has obtained and will maintain at all times during the 
performance of this Agreement, all business licenses, including but not limited to a City of 
___________ business license, certifications, or permits necessary for performing the services 
described in this Agreement. 

 
Section 11. WARRANTY 

 

11.1 Service Provider warrants that each Module manufactured under this Agreement 
shall be reasonably free of material defects in materials and workmanship; that all mechanical 
systems will operate normally; and that all appliances and fixtures have been installed properly 
(hereinafter the “Limited Warranty”). The Limited Warranty is for a period of one (1) year from 
the date the City takes Delivery of each Module at Service Provider’s factory (the “Warranty 
Period”). The Limited Warranty does not cover any problems, losses or claims arising under the 
circumstances set forth in the following subsections, including, without limitation, any warranties 
for appliances, fixtures, furnaces and air conditioning units covered by manufacturer or third-party 
warranties as described below. 

 
11.2 Without in any way expanding the coverage of the Limited Warranty, in no event 

shall the Limited Warranty include or cover: 
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i. any damage or loss resulting from accident, misuse, theft, or unauthorized 
modification of any Modules or other components of the Modules, unless caused by the acts or 
omissions of Service Provider; 

 
ii. any damages or loss arising from or in connection with the activities of the City or 

its other contractors (or their agents’) work or in relation to any Module; 
 

iii. any problems that may arise from or in connection with any work done on a Module 
at any time by any person or entity other than Service Provider; or 

 
iv. any defect in materials or workmanship in any appliances or fixtures which come 

with a manufacturer’s warranty, even if such defects are outside the coverage of the 
manufacturer’s warranty or arise after the expiration of the manufacturer’s warranty. 

 
11.3 All manufacturers’ warranties accompanying any appliances or fixtures installed in 

a Module, and any other products, will be passed through by Service Provider to City. As set 
forth in Subsection 11.2.iv, the Limited Warranty is not applicable to such appliances, fixtures or 
products and any such manufacturer’s warranty constitutes City’s sole and exclusive remedy for 
any defect in materials in workmanship in the appliance or fixture. The limitation in the foregoing 
sentence does not apply to the installation of any appliance or fixture in a module at Service 
Provider’s factory. 

 
11.4 This Limited Warranty represents the entire and only agreement regarding 

warranties applicable to this Agreement and any Module, and supersedes any and all prior 
purchase orders, writings, memos, understandings, communications, advertising, or 
representations between City and Service Provider. No officer, employee, individual, person, 
distributer, dealer, agent or third party is authorized by or on behalf of Service Provider to amend, 
modify, expand or increase the Limited Warranty for any purpose. 

 
11.5 The Limited Warranty as described in this Section 11 is in lieu of all other 

warranties, expressed or implied. Service Provider does not make, and hereby expressly 
disclaims, any other implied or expressed warranties, including warranties of fitness for a 
particular purpose and merchantability. 

 
11.6 Notwithstanding the disclaimer in Subsection 11.2, to the extent applicable law 

prohibits Service Provider from disclaiming certain implied warranties (including, but not limited 
to, merchantability and fitness for a particular purpose), then any claim by City under such non- 
disclaimable implied warranties must be made within the Warranty Period. 

 
Section 12. FAMILIARITY WITH WORK 

 

Should Service Provider discover any latent or unknown conditions materially differing 
from those inherent in the services or as represented by the City, Service Provider shall 
immediately inform the City of such fact and shall not provide any services, except at Service 
Provider's risk, until written instructions are received from the City. 
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Section 13. CONFLICTS OF INTEREST 
 

Service Provider covenants that it does not have any interest, nor shall it acquire any 
interest, directly or indirectly, which would conflict in any manner with the performance of Service 
Provider’s services under this Agreement. Service Provider further covenants that in the 
performance of services under this Agreement, no officer, employee or agent of Service Provider 
having such an interest shall be employed by it. In the event the City determines that Service 
Provider must disclose its financial interests by completing and filing a Fair Political Practices 
Commission Form 700, Statement of Economic Interests, Service Provider shall file such Form 
700 with the City Clerk’s Office pursuant to the written instructions provided by the City Clerk. 

 
Section 14. COMPLIANCE WITH LAWS 

 

Service Provider shall comply with all local, state, and federal laws and regulations 
applicable to the services to be rendered hereunder, including any rule, regulation, or bylaw 
governing the conduct or performance of Service Provider or its employees, officers, or board 
members. 

 
Section 15. COMMERCIAL GENERAL AND AUTOMOBILE LIABILITY 

INSURANCE 
 

a. Service Provider shall procure and maintain at its own expense, at all times during 
performance of this Agreement and during the Warranty Period, commercial general liability 
insurance of not less than One Million Dollars ($1,000,000) per occurrence, and Two Million 
Dollars ($2,000,000) in the aggregate, for bodily injury, personal injury, death, loss, or damage 
resulting from the wrongful or negligent acts by Service Provider or its officers, employees, 
servants, volunteers, and agents and independent contractors. 

 
b. Service Provider shall further procure and maintain, at its own expense, at all times 

during performance of this Agreement and during the Warranty Period, commercial vehicle liability 
insurance covering personal injury and property damage, of not less than One Million Dollars 
($1,000,000) combined single limit, covering any vehicle utilized by Service Provider or its officers, 
employees, servants, volunteers, agents and independent contractors in performing the services 
required by this Agreement. 

 
Section 16. WORKERS' COMPENSATION INSURANCE 

 

a. Service Provider shall procure and maintain at its own expense, at all times during 
performance of this Agreement, and during the Warranty Period), workers' compensation 
insurance, providing coverage as required by the California State Workers' Compensation Law. 

 
b. If any class of employees employed by the Service Provider pursuant to this 

Agreement is not protected by the California State Workers' Compensation Law, Service Provider 
shall provide adequate insurance for the protection of such employees to the satisfaction of the 
City. 

 
Section 17. RESERVED 
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Section 18. ADDITIONAL INSURED 
 

Notwithstanding any inconsistent statement in any required insurance policies or any 
subsequent endorsements attached thereto, all insurance policies, except for the Workers' 
Compensation policy, shall be endorsed to name the City and its officers, employees, servants, 
volunteers, agents and independent contractors, including, without limitation, the City Attorney, 
as Additional Insureds. 

 
Section 19. WAIVER OF SUBROGATION RIGHTS 

 

Service Provider shall require the carriers of all required insurance policies to waive all 
rights of subrogation against the City and its officers, employees, servants, volunteers, agents, 
and independent contractors and subcontractors. Each policy of insurance shall be endorsed to 
reflect such waiver. 

 
Section 20. PROOF OF INSURANCE COVERAGE;  

REQUIRED ENDORSEMENTS 
 

a. Service Provider shall secure from a good and responsible company or companies 
authorized to transact insurance business in the State of California, the policies of insurance 
required by this Agreement and furnish to the City Clerk certificates of insurance evidencing the 
required coverage, and policy endorsements at least ten (10) business days prior to the 
commencement of any services to be performed under this Agreement. 

 
b. The policies and certificates of insurance shall be endorsed to provide that in the 

event of cancellation or amendment of any required insurance policy for any reason whatsoever, 
the City shall be notified by mail, postage prepaid, not less than thirty (30) days before the 
cancellation or amendment is effective. In the case of cancellation for non-payment, ten (10) days 
advance written notice shall be given. 

 
c. Each policy and certificate of insurance shall be endorsed to provide that the policy 

shall not be terminated or expire without first providing thirty (30) days written notice to the City of 
such termination or expiration. 

 
d. The commercial general liability and vehicle liability policies shall be endorsed to 

contain the following provision: “For any claims related to this Agreement, Service Provider’s 
coverage shall be primary with respect to the City. Any insurance maintained by the City shall be 
in excess of Service Provider’s insurance and shall not contribute with it.” 

 
Section 21. TERMINATION OR SUSPENSION 

 

a. This Agreement may be terminated or suspended without cause by either Party at 
any time, provided that the Party initiating the termination provides the other Party at least thirty 
(30) days advance written notice of such termination or suspension. In the event of such 
termination, the City shall only be liable for payment under the payment provisions of this 
Agreement for satisfactory services rendered or in process and Modules and related supplies 
actually furnished prior to the effective date of termination. 

 
b. This Agreement may be terminated or suspended with cause by either Party at 

any time, provided that the Party initiating termination provides the other Party at least ten (10) 
days advance written notice of such termination or suspension. In the event of such termination, 
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the City shall only be liable for payment under the payment provisions of this Agreement for 
satisfactory services rendered or in process and Modules and related supplies actually furnished 
prior to the effective date of termination. 

 
Section 22. TIME OF THE ESSENCE 

 

Time is of the essence in the performance of this Agreement. 
 

Section 23. INDEMNIFICATION 
 

a. Service Provider shall indemnify and hold City harmless from any and all claims, 
including, but not limited to, personal injury, death, and property damage claims, demands, 
liabilities, judgments, liens, encumbrances, damages, penalties, fines, costs and expenses, 
including but not limited to attorneys' fees, of any nature brought by any person including, but not 
limited to, Service Provider, employees or agents of Service Provider, Service Provider’s other 
contractors, persons under Service Provider’s direction, Service Provider’s licensees, invitees 
and trespassers, and each of their sublessees, invitees, licensees and trespassers, or persons 
claiming by or through them, arising out of, in connection with, or relating in any manner to, the 
alleged actions or inactions of the Service Provider, employees or agents of Service Provider, 
Service Provider’s other contractors, persons under Service Provider’s direction, Service 
Provider’s licensees, invitees, and trespassers in connection with this Agreement, the Site or the 
Project (collectively, “Claims”). This indemnity agreement shall apply without regard to whether 
City is actively or passively negligent in respect to the Claims, but shall not apply in the case of 
City’s adjudged sole negligence or willful misconduct. Moreover, Service Provider shall provide 
to City a defense of any such Claims, and shall employ counsel who is satisfactory to City for that 
purpose. The indemnification and defense obligations hereunder shall survive Delivery of the 
Modules to the City at Service Provider’s factory and/or termination of this Agreement. 

 
b. The City does not and shall not waive any rights that it may have against Service 

Provider under this Section, because of the acceptance by the City, or the deposit with the City, 
of any insurance policy or certificate required pursuant to this Agreement. The hold harmless and 
indemnification provisions of this Section shall apply regardless of whether said insurance policies 
are determined to be applicable to the claim, demand, damage, liability, loss, cost, or expense 
described herein. 

 
c. City shall indemnify and hold Service Provider harmless from any and all claims, 

including, but not limited to, personal injury, death, and property damage claims, demands, 
liabilities, judgments, liens, encumbrances, damages, penalties, fines, costs and expenses, 
including but not limited to attorneys' fees, of any nature brought by any person including, but not 
limited to, City, employees or agents of City, City’s other contractors, persons under City's 
direction, City’s licensees, invitees and trespassers, and each of their sublessees, invitees, 
licensees and trespassers, or persons claiming by or through them, arising out of, in connection 
with, or relating in any manner to, the alleged actions or inactions of the City, employees or agents 
of City, City’s other contractors, persons under City's direction, City’s licensees, invitees and 
trespassers in connection with this Agreement, the Site or the Project (collectively, “Claims”). This 
indemnity agreement shall apply without regard to whether Service Provider is actively or 
passively negligent in respect to the Claims, but shall not apply in the case of Service Provider’s 
adjudged sole negligence or willful misconduct. Moreover, City shall provide to Service Provider 
a defense of any such Claims, and shall employ counsel who is satisfactory to Service Provider 
for that purpose. The indemnification and defense obligations hereunder shall survive the delivery 
of the Modules to the City at Service Provider’s factory and/or termination of this Agreement. 
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Section 24. REPORTS 
 

In addition to the monthly progress reports required by Section 4.1, upon request by the 
City, Service Provider shall prepare and submit reports to the City concerning Service Provider's 
performance of the services required by this Agreement in such form as City and Service 
Provider shall reasonably agree. 

 
Section 25. RECORDS 

 

a. Service Provider shall keep such books and records as shall be necessary to 
perform the services required by this Agreement and enable the City to evaluate the cost, the 
performance of, and City’s payments to Service Provider for such services. Such books and 
records shall be kept and prepared in accordance with generally accepted accounting 
principles. 

 
b. The City, the State Department of Housing and Community Development, the 

State Department of General Services, the Bureau of State Audits, and any duly authorized 
federal entities as set forth in 2 CFR section 200.337, or their designated representatives, shall 
have full and free access to such books and records during normal business hours, including 
the right to inspect, copy, audit, and make records and transcripts from such records, and to 
allow interviews of any employees who might reasonably have information related to such 
records. 

 
c.  Records and supporting documents pertaining to the use of funds paid to Service 

Provider hereunder shall be retained by Service Provider and made available to the City for 
purposes of performing an audit for a period of five (5) years from the date of the last payment 
made under this Agreement or the termination thereof, whichever occurs later. 

 
Section 26. RESERVED 

 

Section 27. CONFIDENTIALITY 
 

a. Any and all documents and information obtained from the City or prepared by 
Service Provider for the City shall be kept strictly confidential unless otherwise provided by 
applicable law. All City data, documents and information shall be returned to City upon 
termination of the Agreement. 

 
b. Any drawings, specifications, reports, records, documents, or other materials 

prepared by Service Provider in the performance of services under this Agreement shall not be 
released publicly without the prior written approval of the City or as required by applicable law. 

 
c. Service Provider shall not disclose to any other entity or person any information 

regarding the activities of the City, except with the prior written approval of the City or as 
required by applicable law. 

 
d. Service Provider shall be deemed the author and owner of all drawings, plans and 

specifications (collectively, the “Work Product”) produced under this Agreement, and shall retain 
all common law, statutory and other reserved rights, including copyrights. Submission 
ordistribution of any Work Product to meet regulatory or statutory requirements or for similar 
purposes in connection with this Agreement is not to be construed as publication in derogation of 
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the reserved rights of Service Provider. 
 

e. Upon execution of this Agreement, Service Provider grants to City a nonexclusive 
license to use the Work Product solely and exclusively for purposes of constructing, using, 
maintaining, altering, and adding to the Modules, provided that City substantially performs its 
obligations, including prompt payment of all amounts owed when due, under this Agreement. The 
foregoing license permits City to authorize its other contractors, consultants, and vendors to 
reproduce applicable portions of the Work Product solely and exclusively for use in performing 
services relating to the Modules. If Service Provider terminates this Agreement in accordance 
with Section 21, the license granted herein shall terminate. 

 
f. Except for the licenses granted in this Section, no other license or right shall be 

deemed granted or implied under this Agreement. City shall not assign, delegate, sublicense, 
pledge or otherwise transfer any license granted herein to another party without the prior written 
agreement of Service Provider. Any unauthorized use of the Work Product will be at City’s sole 
risk and without liability to Service Provider or its agents, owners, contractors or employees. 

 
g. City agrees that Service Provider will have the unlimited right to use photographs 

and other images of the Modules, including following their installation by City’s General Contractor 
at the Site, in advertising and promotional materials for the sole benefit of Service Provider, free 
of any royalty payments or other payment obligations to City. City agrees to grant access to the 
Modules and the Site to Service Provider for such purposes at a mutually agreed upon time. 

 
Section 28. PRINCIPAL REPRESENTATIVES 

 

a. ___________________ is designated as the principal representative of Service 
Provider for purposes of communicating with the City on any matter associated with the 
performance of the services set forth in this Agreement. 

 
b. ___________________, or his/her designee, shall be the principal 

representative(s) of the City for purposes of communicating with Service Provider on any matter 
associated with the performance of the services set forth in this Agreement. 

 
c. Either Party may designate another individual as its principal representative by 

giving written notice of such designation to the other Party. 
 

Section 29. MODIFICATIONS AND AMENDMENTS 
 

This Agreement may be modified or amended only by a written instrument signed by both 
Parties. 

 
Section 30. ENTIRE AGREEMENT 

 

a. This Agreement supersedes any and all prior or contemporaneous agreements, 
either oral or written, between the City and Service Provider with respect to the subject matter of 
this Agreement. 

 
b. This Agreement contains all of the covenants and agreements between the Parties 

with respect to the subject matter of this Agreement, and each Party to this Agreement
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acknowledges that no representations, inducements, promises, or agreements have been made 
by or on behalf of any Party, except those covenants and agreements in this Agreement. 
 

c. No agreement, statement, or promise with respect to the subject matter of this 
Agreement, which is not contained in this Agreement, or in a valid modification or amendment to 
this Agreement, shall be valid or binding on either Party. 

 
Section 31. AMBIGUITIES 

 

This Agreement is in all respects intended by each Party hereto to be deemed and 
construed to have been jointly prepared by the Parties and the Parties hereby expressly agree 
that any uncertainty or ambiguity existing herein shall not be interpreted against either of them. 
Except as expressly limited by this paragraph, all of the applicable rules of interpretation of 
contract shall govern the interpretation of any uncertainty or ambiguity of this Agreement. 

 
Notwithstanding the foregoing, the Parties agree that Exhibit “A” and Exhibit “B” are 

attached hereto for reference purposes, and to the extent there are any ambiguities, 
inconsistencies or conflicts between the terms of this Agreement and Exhibit “A” or Exhibit “B”, 
the terms of this Agreement shall control and nothing set forth in Exhibit “A” or “B” shall be 
deemed to supersede any of the provisions of this Agreement. 

 
Section 32. NOTICES 

 

a. Any notice to be provided pursuant to this Agreement shall be in writing, and all 
such notices shall be delivered by personal service or by deposit in the United States mail, 
certified or registered, return receipt requested, with postage prepaid, and addressed to the 
Parties as follows: 

 
To the City: ___________________ 

___________________ 
___________________ 
___________________ 

 
To Provider: ___________________ 

___________________ 
___________________ 
___________________ 

 
 

b. Notices, payments, and other documents shall be deemed delivered upon receipt 
by personal service or as of the second (2nd) day after deposit in the United States mail. 

 
 

Section 33. NON-LIABILITY OF CITY OFFICERS 
AND EMPLOYEES 

 
No officer or employee of the City shall be personally liable to Service Provider, or any 

successor in interest, in the event of any default or breach by the City or for any amount, which 
may become due to Service Provider or to its successor(s), or for any breach of any obligation of 
the terms of this Agreement. 
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Section 34. REVIEW BY ATTORNEYS 
 

Each Party hereto has had its attorney(s) review this Agreement and all related 
documents. Each Party hereto has consulted with its attorney(s) and has negotiated the terms of 
this Agreement based on such consultation. 

 
Section 35. WAIVER 

 

a. No waiver shall be binding unless executed in writing by the Party making the 
waiver. 

 

b. No waiver of any provision of this Agreement shall be deemed, or shall constitute, 
a waiver of any other provision, whether similar, nor shall any such waiver constitute a continuing 
or subsequent waiver of the same provision. 

 
c. Failure of either Party to enforce any provision of this Agreement shall not 

constitute a waiver of the right to compel enforcement of such provision or any of the remaining 
provisions of this Agreement. 

 
Section 36. ASSIGNMENT 

 

This Agreement shall not be assigned by either Party without prior written consent of the 
other Party. 

 
Section 37. CARE OF WORK 

 

The performance of services by Service Provider or the payment of money by the City 
shall not relieve Service Provider from any obligation to correct any incomplete, inaccurate, or 
defective work at no further cost to the City, when such incomplete, inaccurate, or defective work 
is due to the negligence of Service Provider. 

 
Section 38. CAPTIONS AND HEADINGS 

 

The captions and headings contained in this Agreement are provided for identification 
purposes only and shall not be interpreted to limit or define the content of the provisions described 
under the respective caption or heading. 

 
Section 39. SUCCESSORS, HEIRS, AND ASSIGNS 

 

Except as otherwise expressly provided herein, this Agreement shall be binding upon the 
successors, endorsees, assigns, heirs, and personal representatives of each of the Parties to this 
Agreement and, likewise, shall inure to the benefit of the successors, endorsees, assigns, heirs, 
and personal representatives of each of the Parties. 

 
Section 40. GENDER 

 

In this Agreement, unless the context clearly requires otherwise, the masculine, feminine 
and neuter genders and the singular and the plural shall include one another. 
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Section 41. SEVERABILITY 
 

If any one or more of the sentences, clauses, paragraphs, or sections contained herein is 
declared invalid, void, or unenforceable by a court of competent jurisdiction, the same shall be 
deemed severable from the remainder of this Agreement and shall not affect, impair, or invalidate 
any of the remaining sentences, clauses, paragraphs, or sections contained herein. 

 
Section 42. GOVERNING LAW 

 

The validity of this Agreement and any of its terms or provisions, as well as the rights and 
duties of the Parties under this Agreement, shall be construed pursuant to and in accordance with 
California law. 

 
Section 43. DEFAULT 

 

a. Failure or delay by any Party to this Agreement to perform any material term or 
provision of this Agreement shall constitute a default under this Agreement; provided however, 
that if the Party who is otherwise claimed to be in default by the other Party commences to cure, 
correct, or remedy the alleged default within fifteen (15) days after receipt of written notice 
specifying such default and shall diligently complete such cure, correction, or remedy, such Party 
shall not be deemed to be in default hereunder. 

 
b. The Party claiming that a default has occurred shall give written notice of default 

to the Party in default, specifying the alleged default. Delay in giving such notice shall not 
constitute a waiver of any default nor shall it change the time of default; provided, however, the 
injured Party shall have no right to exercise any remedy for a default hereunder without delivering 
the written default notice, as specified herein. 

 
c. Any failure or delay by a Party in asserting any of its rights or remedies as to any 

default shall not operate as a waiver of any default or of any rights or remedies associated with a 
default. 

 
d. In the event that a default by any Party to this Agreement may remain uncured for 

more than fifteen (15) days following written notice, as provided above, the injured Party shall be 
entitled to seek any appropriate remedy or damages by initiating legal proceedings and/or 
terminating this Agreement pursuant to Subsection 21.b at the injured Party’s option. 

 
e. In the event Service Provider defaults hereunder and such default remains 

uncured for more than fifteen (15) days following written notice, as provided above, City may 
terminate this Agreement pursuant to Section 21.b, and Service Provider shall be liable to City for 
all costs incurred by City in completing or procuring the completion of performance in excess of 
the “not to exceed” amount set forth in Section 3 of this Agreement (as such may be adjusted as 
provided for herein). 

 
Section 44. CUMULATIVE REMEDIES 

 

Except with respect to rights and remedies expressly declared to be exclusive in this 
Agreement, the rights and remedies of the Parties are cumulative and the exercise by either Party 
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or 
different times, of any other rights or remedies for the same default of any other default by the 
other Party. 
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Section 45. VENUE 
 

All proceedings involving disputes over the terms, provisions, covenants, or conditions 
contained in this Agreement and all proceedings involving any enforcement action related to this 
Agreement shall be initiated and conducted in the applicable court or forum in _______ County, 
California. 

 
Section 46. ATTORNEYS’ FEES 

 

In the event any action, suit, or proceeding is brought for the enforcement of, or the 
declaration of any right or obligation pursuant to this Agreement, or as a result of any alleged 
breach of any provision of this Agreement, the prevailing Party in such suit or proceeding shall be 
entitled to recover its costs and expenses, including reasonable attorneys’ fees, from the losing 
Party, and any judgment or decree rendered in such a proceeding shall include an award thereof. 

 
Section 47. EFFECTIVENESS OF AGREEMENT 

 

This Agreement shall not be binding upon the City, until signed by the authorized 
representative(s) of Service Provider, approved by the City’s Risk Manager, and executed by the 
authorized City personnel or Mayor. 

 
Section 48. REPRESENTATIONS OF PARTIES AND 

PERSONS EXECUTING AGREEMENT 
 

a. Each of the Parties to this Agreement hereby represents that all necessary and 
appropriate actions of their governing bodies have been taken to make this Agreement a binding 
obligation of each of the Parties hereto. 

 
b. The persons executing this Agreement warrant that they are duly authorized to 

execute this Agreement on behalf of and bind the Parties each purports to represent. 
 

Section 49. COUNTERPARTS 
 

This Agreement may be executed by the Parties in counterparts, and when executed by each 
of the Parties, each counterpart shall be deemed to be a part of this Agreement. 

 
 

[END OF THIS PAGE-SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be 
executed as of the dates written below. 

 
 
THE CITY OF _______________ _______________________ 

 
 

By:   By:    
_____________, Mayor ______________ 

 
 

Dated:   Dated:    
 
 
 
 

ATTEST 
 
 
By:   

______________, 
City Clerk 

 
Dated:   

 
 
 

THE CITY OF _____________ APPROVED AS TO STANDARD FORM: 
 
 

By:   By:    
____________, _____________, 
Risk Manager City Attorney 

 

Dated:   Dated:    
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EXHIBIT “C” 
 

LIFEARK, SPC 
STANDARD TERMS AND CONDITIONS 

 
These Standard Terms and Conditions (“Terms and Conditions”) are entered into by the undersigned 
buyer (“Buyer”) and LifeArk, SPC (“LifeArk”). In consideration of the premises and undertakings 
of LifeArk herein, it is hereby agreed as follows: 

 
1. Sales of Goods. Buyer may purchase from LifeArk and LifeArk may sell to Buyer from time to 

time certain goods and products (“goods”) pursuant to one or more purchase orders submitted 
by Buyer in writing, by email. Acceptance of any purchase order and sale of any goods to Buyer 
by LifeArk shall be conditioned upon (i) execution by Buyer of a Sales Confirmation in the form 
provided by LifeArk (a “Sales Confirmation”), and/or (ii) acceptance by LifeArk of Buyer 
Purchase Order, and (iii) Buyer’s assent to these Terms and Conditions which shall be 
automatically incorporated into, supplement and govern each Sales Confirmation or Purchase 
Order and the performance of LifeArk and Buyer thereunder. To the extent any terms set forth 
in a Sales Confirmation conflict with the Terms and Conditions, the conflicting terms set forth 
in the Sales Confirmation shall be controlling. Modifications by Buyer of any Sales Confirmation 
or any of these Terms and Conditions shall be without force and effect unless approved in writing 
by an authorized representative of LifeArk. 

 
2. Terms of Payment/Effect of Governmental Action. The purchase price for goods as set forth 

in a Sales Confirmation shall be, unless otherwise agreed in writing, (a) F.O.B. LifeArk’s facility 
in Madera, California or such other shipping point as LifeArk shall designate (“shipping point”), 
(b) exclusive of applicable federal, state and local taxes (including sales and use taxes), excises, 
duties and import fees, which Buyer shall pay or reimburse to LifeArk, and (c) exclusive of freight 
and delivery charges and insurance, all of which Buyer shall pay. Unless otherwise provided in 
the Sales Confirmation, Buyer’s payment for all goods, applicable taxes and transportation costs 
shall be net 25 days from the date of the applicable invoice (“invoice date”). All late payments 
shall bear interest at a rate equal to the lesser of one and one-half percent (1.5%) per month or 
the maximum rate allowed by law. Final payment will be due at the time of shipping or 30 days 
after final inspection is passed, whichever comes first. 

 
If after the issuance by LifeArk of a Sales Confirmation a Governmental Action (as herein 
defined) is issued or enacted, and the effect of such Governmental Action is to require that the 
applicable goods include additional equipment or comply with new standards, the direct costs 
associated with conforming the goods to the requirements of the Governmental Action will be 
added to the applicable invoice and paid by Buyer. As used herein, the term “Governmental 
Action” means any order, decree, directive, law or regulation promulgated, issued or enacted by 
any legislative body or agency having jurisdiction, that pertains to the manufacture, operation or 
sale of any goods. 

 
LifeArk’s acceptance of purchase orders and shipment of goods pursuant thereto shall at all times 
be subject to LifeArk’s approval of Buyer’s credit. Buyer agrees that it shall provide to LifeArk 
from time to time any and all financial information, which LifeArk reasonably requests to 
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establish and maintain LifeArk’s credit approval. Notwithstanding anything in any agreement 
between the parties to the contrary, LifeArk reserves the right to (a) change Buyer’s credit 
authorization or require different credit terms (any such change in payment terms will be based 
upon the standard credit underwriting criteria then in effect at LifeArk), (b) require Buyer to 
provide security or credit enhancements acceptable to LifeArk and/or (c) require payment in 
advance as a condition of accepting purchase orders or completing shipments of goods pursuant 
to accepted purchase orders. LifeArk shall use commercially reasonable efforts to provide Buyer 
with as much advance notice as practicable of any change in payment terms. 

 
3. Price Escalation. In the event of a product or material cost increase or imposition of additional 

costs, such as adherence to prevailing wage requirements, an escalation request will be submitted 
in writing to the Buyer for review on a case by case basis. This measure is not intended to allow 
any increase in profit margin, but is solely intended to allow compensation for actual cost 
increases directly related to bid items. 

 
4. Shipment. Delivery of goods under a Sales Confirmation shall be F.O.B. shipping point. LifeArk 

will make arrangements to ship the goods by common or contract carrier, with Buyer as the 
consignee, to such destination. LifeArk will make a good faith effort to honor Buyer’s shipping 
instructions and ship goods on or before any stated shipping date; however, such shipping date 
is an estimate only and LifeArk shall not be liable for any delays in shipment and a delay in 
shipment shall not relieve Buyer of its obligation to accept the goods. Buyer agrees that it shall 
be Buyer’s responsibility to ensure that the carrier delivering goods to Buyer has adequate 
insurance in full force and effect to cover any and all loss or damage to any goods, which may 
result from delivery or transport of the goods. Risk of loss and damage to goods shall pass to 
Buyer upon delivery of the goods by LifeArk to the carrier at the shipping point. Claims for any 
goods lost or damaged during shipment shall be filed by Buyer directly with the carrier, and Buyer 
is advised to note loss or damage to goods on the freight bill when signing for receipt. 

 
5. Storage. If the Buyer is not ready to accept the delivery of ordered products within 30 days of 

the delivery date as originally indicated by the Buyer, then, at LifeArk's option, LifeArk may store 
the finished containers and a monthly storage fee will apply. The amount of this fee will be 
determined by LifeArk based on the size and number of ordered products to be stored, and 
Buyer agrees to pay such fee. If at any time LifeArk determines that it cannot store the finished 
ordered products, LifeArk shall give Buyer fifteen (15) days written notice that the Buyer must 
accept delivery of the ordered products, or make arrangements with LifeArk to have the ordered 
products shipped, at Buyer's expense, to another location for storage. 

 
6. Warranty. LifeArk provides the following warranty to Buyer for LifeArk modular units. LifeArk 

warrants to Buyer that all modular units shall be free from defects in material and workmanship 
for a period of 12 months from the date of shipment when properly maintained and used in 
normal service. The parties understand and acknowledge that this Warranty excludes the 
following: (a) parts, components or accessories manufactured by others (LifeArk hereby assigns 
to Buyer any warranties in favor of LifeArk with respect to any such parts, components or 
accessories that are incorporated into any modular units purchased by the Buyer and which may 
be legally assigned by LifeArk); (b) parts that are not defective at time of delivery but which 
become defective by virtue of usage, including but not limited to normal wear, tear, and 
replacement; (c) normal maintenance; (d) products or parts that have been repaired or altered by 
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anyone other than LifeArk’s service representatives; and (e) damage due to improper installation, 
installation of the modular units in an unsuitable application, damage due to misuse, negligence, 
mishandling, accident, mechanical abuse, or other casualty not caused by a manufacturing defect. 
Proper anchoring of the modular units to the Buyer-provided level concrete pad and connection 
to utilities are responsibilities of LifeArk. THE FOREGOING WARRANTY IS INTENDED 
SOLELY FOR THE BENEFIT OF BUYER AND IS NON-ASSIGNABLE AND NON-
TRANSFERABLE, INCLUDING TO ANY SUBSEQUENT PURCHASERS, LESSEES, OR 
OTHER PARTY WHO OBTAINS THE MODULAR UNITS AND PARTS FROM BUYER 
OR ANY SUBSEQUENT PURCHASER. LIFEARK SPECIFICALLY DISCLAIMS ALL 
OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED 
TO, ANY IMPLIED WARRANT OF MERCHANTABILITY, ANY IMPLIED WARRANTY 
OF FITNESS FOR A PARTICULAR PURPOSE, AND ANY WARRANTY OF TITLE AND 
AGAINST INFRINGEMENT. 

 
7. BUYER’S REMEDIES. In the event that LifeArk breaches any warranty or other material 

provision of these Terms and Conditions, any Sales Confirmation or any other agreement 
respecting the purchase or sale of goods from LifeArk (collectively, “Agreement”), and such 
breach is not cured within thirty (30) days of Buyer's written notice specifying the nature of the 
breach, Buyer’s exclusive remedy shall be the repair or replacement at LifeArk’s option, of any 
defective goods. Under no circumstances shall LifeArk be liable for any reimbursement of labor 
costs incurred by the Buyer whether as a result of warranty under Section 4 herein or 
circumstances shall the liability of LifeArk whether in contract, tort, and warranty or otherwise 
exceed the purchase price of the goods. Buyer must notify LifeArk in writing of any claim 
regarding defective or nonconforming goods (a) within ten (10) days after receipt of the goods 
with respect to any claim not covered by the warranty set forth in Section 4 herein, or (b) within 
ten (10) days after a defect is or should have been discovered with respect to any claim covered 
by such warranty. If Buyer fails to notify LifeArk timely of a claim, the goods shall be deemed 
accepted by Buyer without objection and any such claim by Buyer shall be waived. Buyer 
acknowledges and agrees that it will not assert a right of offset or recoupment against LifeArk or 
any affiliate thereof or its directors, officers or employees, or any affiliate thereof with respect to 
any future, present or prior sales transactions involving any new or used goods or any other 
obligation of LifeArk to Buyer. 

 
The rights and remedies provided to Buyer herein shall be the SOLE and EXCLUSIVE rights 
and remedies of Buyer and Buyer hereby waives all other rights and remedies provided by 
applicable law or equity, including without limitation, INDIRECT, incidental, consequential, 
liquidated, punitive or any other damages. LIFEARK SHALL NOT BE LIABLE TO BUYER 
FOR ANY LOST PROFITS, ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, 
SPECIAL, OR SIMILAR DAMAGES (INCLUDING LOSS OF CARGO, LOSS OF OTHER 
PROPERTY OR EQUIPMENT, LOSS OF PROFITS OR REVENUES, COST OF CAPITAL, 
COST OF BUSINESS INTERRUPTION, OR ANY OTHER DAMAGES), OR ANY 
CLAIMS OR DEMANDS BROUGHT BY OR AGAINST BUYER, HOWEVER CAUSED 
AND UNDER ANY THEORY OF LIABILITY, INCLUDING, WITHOUT LIMITATION, 
LIFEARK'S NEGLIGENCE, BREACH OF CONTRACT, OR BREACH OF WARRANTY. 
LIFEARK SHALL HAVE NO OBLIGATION TO REPLACE OR REPAIR ANY GOODS 
WHICH ARE LOST OR STOLEN OR DESTROYED OR DAMAGED BY FIRE OR ANY 
OTHER PERIL. IN NO EVENT SHALL LIFEARK'S AGGREGATE LIABILITY TO 
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BUYER ARISING OUT OF, RELATED TO OR IN CONNECTION WITH THE SALE OF 
ANY GOODS UNDER THIS AGREEMENT EXCEED THE AMOUNT PAID TO 
LIFEARK BY BUYER FOR SUCH GOODS. ANY ACTION AGAINST LIFEARK MUST 
BE BROUGHT WITHIN EIGHTEEN (18) MONTHS AFTER THE CAUSE OF ACTION 
ACCRUES. THE EXCLUSION OF INDIRECT, INCIDENTAL, CONSEQUENTIAL, 
LIQUIDATED, PUNITIVE, AND OTHER DAMAGES IS INDEPENDENT OF AND 
SHALL SURVIVE ANY FAILURE OF THE ESSENTIAL PURPOSE OF ANY LIMITED 
REMEDY. 

 
8. LifeArk’s Remedies. In the event of a default by Buyer, or if LifeArk reasonably deems itself 

insecure, LifeArk may suspend all performance until all delinquencies and defaults are cured and 
adequate assurances of performance by Buyer are given to LifeArk. In the event that Buyer fails 
to cure any default or delinquency within thirty (30) days of LifeArk's written notice to Buyer 
thereof, LifeArk may terminate this Agreement without further obligation to Buyer or right of 
refund. BUYER SHALL BE LIABLE TO LIFEARK FOR AND SHALL PAY TO LIFEARK 
ALL COSTS AND EXPENSES, INCLUDING REASONABLE ATTORNEYS' FEES, 
INCURRED BY LIFEARK TO COLLECT THE PURCHASE PRICE FROM BUYER OR 
OTHERWISE TO ENFORCE THIS AGREEMENT IN THE EVENT OF BUYER'S 
BREACH. In the event of a default by Buyer, LifeArk shall have all remedies available under 
applicable law and in equity. 

 
9. Indemnification. Buyer shall hold harmless, defend and indemnify LifeArk, its principals, 

corporate affiliates and any employees or agents thereof (collectively "LifeArk Indemnified 
Party"), against all liability to third parties (other than liability solely the fault of the LifeArk 
Indemnified Party) from any and all claims, including but not limited to claims for violations of 
any statute or regulation, for personal injury, property damage, patent infringement or 
appropriation of proprietary technology arising out of any equipment, materials, designs or 
specifications furnished by Buyer. 

 
 LifeArk shall hold harmless, defend and indemnify Buyer, its principals, corporate affiliates and 

any employees or agents thereof (collectively "Buyer Indemnified Party"), against all liability to 
third parties (other than liability solely the fault of the Buyer Indemnified Party) from any and all 
claims, including but not limited to claims for violations of any statute or regulation, for personal 
injury, property damage, patent infringement or appropriation of proprietary technology arising 
out of any equipment, materials, designs or specifications furnished by LifeArk. 

 
10. Waiver/Severability. Failure by LifeArk to insist upon strict compliance with any of the terms 

or conditions of any Agreement (including, without limitation, these Terms and Conditions) shall 
not be deemed a waiver of such terms or conditions, nor shall any waiver or relinquishment of 
any right or power hereunder at anyone or more times be deemed a waiver or relinquishment of 
such right or power at any other time or times. In case anyone or more of the provisions 
contained in any Agreement shall be invalid, illegal or unenforceable in any respect, the validity, 
legality or enforceability of the remaining provisions contained therein shall not in any way be 
affected or impaired thereby. 

 
11. Governing Law. The laws of the State of California shall govern any Agreement in all aspects, 

including execution, interpretation, performance and enforcement, without regard to principles 
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of conflicts of law. LIFEARK AND BUYER AGREE THAT ALL ACTIONS OR 
PROCEEDINGS ARISING IN CONNECTION WITH ANY AGREEMENT, WHETHER 
BASED UPON CONTRACT OR OTHERWISE, SHALL BE TRIED AND LITIGATED 
ONLY IN THE STATE AND FEDERAL COURTS LOCATED IN THE STATE OF 
CALIFORNIA. 

 
12. Effective Date/Modification/Entire Agreement. These Terms and Conditions shall become 

effective upon execution hereof as to all existing, in-process and future transactions between 
Buyer and LifeArk. Except as provided for herein, no modification, amendment, extension or 
alleged waiver of these Terms and Conditions or any Sales Confirmation will be binding on either 
party unless in writing and signed by the party sought to be bound. THESE TERMS AND 
CONDITIONS, TOGETHER WITH ANY APPLICABLE SALES CONFIRMATION, 
CONSTITUTE THE FINAL WRITTEN EXPRESSION OF THE PARTIES WITH 
RESPECT TO BUYER'S PURCHASE OF GOODS FROM LIFEARK, and this Agreement 
supersedes and replaces all prior agreements and understandings, written or oral. These Terms 
and Conditions shall be binding upon and shall inure to the benefit of LifeArk and Buyer and 
their respective successors, assigns and legal representatives. ANY AND ALL 
REPRESENTATIONS, PROMISES, WARRANTIES OR STATEMENTS MADE OR 
GIVEN TO BUYER THAT DIFFER IN ANY WAY FROM THE TERMS OF THESE 
TERMS AND CONDITIONS SHALL BE WITHOUT FORCE AND EFFECT. 

 
By signing below, Buyer expressly agrees to the terms above. 
 
IN WITNESS WHEREOF, these Terms and Conditions have been executed as of this 

  day of  , 20__. 

 
Signed by the BUYER 
 
 
_________________________ 
Name: 
Date:  
 
Signed by LIFEARK, SPC 
 
 
_________________________ 
Name: 
Date: 
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